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 Recently, the Tax Court dismissed a case 

for lack of prosecution.  The Appeals Court 

affirmed the Tax Court’s ruling because  no 

relevant arguments were made.  The 

taxpayer had recently became the heir to a 

sizable amount of money; however the 

estate owed transfer taxes based on its size 

and previously made taxable gifts.  The 

taxpayer made absolutely ludicrous 

arguments and requests.  To illustrate the 

level of contempt he had for the court, the 

court record showed that the taxpayer 

requested that the court be tested for a 

relatively common viral disease.  The Tax 

Court dismissed the case after absolutely no 

relevant evidence was presented by the 

taxpayer.  Accordingly, the Appeals Court 

affirmed the Tax Court ruling. 

 

 

Editor’s Comment:  While being wealthy 

does have its privileges, being 

contemptuous in court is not one of 

them.  Here, the taxpayer took an 

unmitigated swing at the court with 

various motions.  Not good!  On the plus 

side, the taxpayer did not serve time for 

contempt, but he did lose his case and 

was held liable for all of the taxes due on 

the estate. 
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     A US District Court found that a donor 

was not entitled to summary judgment for a 

fraud penalty that was assessed against 

him.  The donor had the properties 

appraised for under one million dollars.  The 

IRS disputed the amount, assessed 

additional taxes and penalties among them; 

a fraud penalty.  The donor paid the penalty 

and then brought the matter to court for 

refund.  Upon asking for summary a 

judgment, the donor was denied because 

there was determination of fact which a 

reasonable jury could arrive at.  Among the 

discrepancies were that the donor 

suggested the appraised amounts to the 

appraiser, there was a large difference 

between the values, and the properties sold 

for way more than tax assessor’s balance.  

All of this could indicate fraud.  It was with 

this, the court denied the donors request for 

summary judgment 

 

Editor’s Comment:  It is always a good 

idea to ask for a summary judgment in 

these circumstances.  Sometimes you 

can save your client the frustration of an 

ongoing trial by asking for a summary 

judgment.  Be cautioned; however, as 

these arguments do not always work and 

in many cases, they are denied. 

 

 

 

The Chief Counsel of the IRS has come to 

the determination that multiple interests in a 

disregarded entity cannot result in multiple 

ownership classes for tax purposes.  Under 

state law, certain disregarded entities can 

split into multiple interests.  This is typically 

seen in the entity known as the Series LLC.  

As part of the tax mechanism, it is possible 

to arrange and rearrange assets within the 

classes and series to create losses in one 

series and gains (that can be suspended).  

Under rules of GAAP, this is completely 

permissible under the matching concept.  

Under Federal Law, however the chief 

counsel has concluded that it is not 

acceptable.  The reason for this is because 

one owner owns all the classes and series 

of the stock.  Taking manipulated losses and 

not taking suspended losses creates a non 

existent legal fiction and is not permissible. 

 

Editor’s Comment: Whenever new 

entities come about, there is always an 

accountant or attorney that will 

manipulate the device to gain a new tax 

Fraud Penalty 
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position; often to the client’s peril.  We 

can see this in such entities as the family 

limited partnership.  While the FLP is a 

legitimate device, if it is abused, the FLP 

becomes not only unusable; the resulting 

tax liability exceeds the cost of the FLP.  

In other words, the FLP that was planned 

to be the tax solution becomes the 

problem.   

 There are many ways to reduce 

taxable income that are legitimate.  Don’t 

allow what is essentially a scheme or 

fraud to dictate your tax strategy.  The 

series LLC is a very good concept for 

limited liability among various assets.  

As the Chief Counsel has stated, the 

Series LLC will not be allowed to 

manipulate laws among various entities. 

 

 

 

     

A Court of Federal Claims has ruled that a 

taxpayer cannot claim “privilege” when the 

taxpayer has already claimed to rely on 

professional advice to avoid penalties.  As 

part of the background, the taxpayer was 

involved in financial transactions as 

professional services.  Along the way, the 

taxpayer got involved in Structured Trust 

Advantaged Repackaged Securities 

(STARS).  Foreign tax credits in the 

hundreds of millions of dollars were taken 

against their tax liability and the taxpayer 

claimed it was to gain leverage.  The IRS 

claimed it was a tax shelter.  The court 

tended to be sympathetic to the taxpayer; 

however, the fact remained that the taxpayer 

used the professional advice as a defense 

and thus waived his rights (under the 

defense) to work product protection”. 

 

Editor’s Comment:  It is worth 

mentioning this case because many 

people use professional advice as a 

defense to penalties.  Often such an 

argument is effective, but the defense, no 

matter when asserted, should be claimed 

only after it has been thought of 

strategically and thoroughly.  It is 

tempting to assert the defense on a 

haphazard basis.  Don’t! 
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The IRS is reminding taxpayers to check 

and make sure they get credit for the Earned 

Income Credit (EIC) if they are eligible.  The 

IRS points out, through social media and 

other avenues that only 4 out of 5 of those 

eligible for the credit take it.  For those 

taxpayers who receive it, the credit can be 

substantial.   

 

Editor’s Comment:  The reason this is in 

the Tax Report this month is because 

many people in business, who are not 

usually thought of as low income 

individuals are eligible for this credit.  In 

business, many paper deductions such 

as depreciation and amortization create 

low taxable incomes.  There are also 

situations where people go in and out of 

eligibility (such as having children, or 

fluctuating incomes). Be sure to have 

your accountant check or recheck and 

see if you are eligible for the available tax 

credit. 

 

      

 

The IRS has issued final regulations for 

personal injury and sickness damages. 

Generally, personal injury awards are not 

included in income under the Internal 

Revenue Code and regulations. The IRS 

has removed the requirement that the 

damages must be based on a tort case.  

Now, the damages can be awarded under a 

wider standard.  The wider standard 

includes a written, binding agreement, court 

decree, or mediation for that of personal 

injury or sickness.  The new regulations do 

not point out any additional specifics related 

to what emotional damages can be excluded 

from income. 

 

Editor’s Comment:  For the most part, 

any award, settlement or otherwise 

payment awarded in court or out of court 

is includible in gross income.  One bright 

spot for awards is that of personal injury 

awards.  This exclusion is so well known 

that many attorneys will write their 

client’s order to reflect a higher personal 

injury award from that of a general award 

just for the tax exclusion.  Receiving this 

guidance now opens the possibility for 

abuse in out of court settlements and 

mediation.  Do not be tempted by a lower 

tax bill. 

 

 

 

Earned Income Credit 
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 The Tax Court has concluded that for 

purposes of the first time homebuyer’s credit 

that was available in 2009; a couple was not 

eligible based upon the facts and 

circumstances.  In the case, the taxpayers 

had listed their home for sale in 2006.  They 

then claimed to have moved to a parent’s 

house and had stayed there in the interim.  

In 2009, they bought a house and claimed 

the credit stating they did not use the house 

for 3 years.  The tax court found that the 

taxpayers had kept the house furnished, 

listed the residence as their address on 

several utilities (which were all kept on), and 

frequently used the house.  All of this lended 

to the fact that the couple was still using the 

house as a primary residence.  In this case, 

the taxpayer lost the credit. 

 

Editor’s Comment:  Listing the house is 

not the same as not owning a residence 

in the previous 3 years.  The issue with 

this case seems to have fallen onto the 

preparer of the return; if the person was 

in fact a professional, that person largely 

breached any form of professional 

responsibility and put the clients in a bad 

position of having to pay a large tax 

credit back to the government with 

interest. 

 

 

   

The Tax Court has ruled that deductions 

claimed, but unsubstantiated were not 

allowed.  The couple owned a trucking 

business and claimed to keep sufficient 

records; however the records were lost in a 

fire.  The IRS was sympathetic and allowed 

them time to recreate the records in order to 

substantiate the deductions.  No such 

attempt was made and the couple’s 

deductions were lost and penalties were 

assessed. 

 

Editor’s Comment: 

Record keeping is a very important part 

of business.  Here, it seems as though 

the couple tried calling the IRS’s bluff 

only to find out that the IRS was not 

bluffing.  If you are under audit, the IRS 

will not allow a deduction where in fact, 

the deductions may have been 

completely legitimate.  If the IRS 

demands records, the worst thing you 

can do is to not produce any.   

 

 

 

First Time Homebuyer Credit 
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In an enforcement effort The IRS is cracking 

down on identity theft. Typically, identity 

thieves send in fraudulent tax returns based 

upon a victim’s information and social 

security number.  While the IRS is and has 

been on alert for years concerning identity 

theft, a small amount of fraudulent returns 

do go through the system.  So far nearly a 

thousand people have been charged with 

identity theft.  The investigation has 

concentrated around money service 

businesses and check cashing facilities; to 

be sure they do not facilitate identity theft 

against their clients. 

 

Editor’s Comment:  You have to be 

careful about your identity.  Too often 

wealthier individuals are targeted by 

thieves to get their identity.  Why?  The 

bigger the fish, the bigger the feast.  

There is a whole slew of information 

available online in regards to keeping 

your private information private.  

Purchasing a shredder is the first step, 

but identity thieves don’t stop at physical 

goods.  Remember, your computer and 

all of your online information is fair game 

as well.  The bad part, identity thieves 

work around the clock to access your 

information.  Be careful who and how 

you provide information to in your 

transactions 

 

 

 

      

The IRS has created a form to deal with 

FATCA issues.  Under the law, taxpayers 

and businesses who own foreign assets and 

bank accounts are now required to file Form 

8938.  Over the past two decades 

individuals have been avoiding taxes and 

liens by having overseas bank accounts.  

These bank accounts really took off with the 

proliferation of the internet.  No longer does 

anyone have to travel overseas or make 

long distance phone calls, just clicking on 

the computer will establish the accounts in 

these times. 

 

Editor’s Comment: Tax evasion and 

hiding assets are easier than ever now 

with the internet.  While it is legal to 

place assets overseas, hiding them from 

the IRS is not.  If you have foreign assets 

and accounts, do not have the 

appearance of wrong doing.  Be sure to 

declare the funds and account for them 

properly on your federal tax returns. 

 

Foreign Financial Assets 

Identity Theft 
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The IRS has asked the Tax Court to review 

a case concerning professional gambling.  

Under the former rule, gambling loses were 

limited to gambling gains made during the 

tax year.  Under the post court rule, loses 

can potentially be deducted in excess of 

income. 

 

Editor’s Comment:  Despite sounding 

like a windfall for the weekend gambler, 

this case does not apply to the non 

professional.  Professional gambling, 

under the case, is gambling of such 

substantial nature and time involvement 

that such results in the gamblers living 

and occupation.  This is quite a high wall 

to climb and many do not benefit from 

this.  My recommendation is to steer 

clear of using this court made rule as it 

will likely not work in your favor.      
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